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MANSLAUGHTER LEGISLATION AMENDMENT BILL 2011 

Second Reading 

Resumed from 8 November. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [7.43 pm]: The Manslaughter 
Legislation Amendment Bill 2011 amends two acts, the Criminal Code and the Road Traffic Act, for the 
purposes of increasing the maximum penalties for manslaughter from 20 years to life imprisonment. In respect of 
the Road Traffic Act, cases where death results from particular types of dangerous driving will no longer be dealt 
with summarily by the Magistrates Court, but rather by indictment in the District Court. There will be a 
consequential increase in penalties for dangerous driving causing death as a result of this shift between 
jurisdictions. 

The change in maximum penalties does not, in itself, guarantee that higher penalties will be applied by the 
courts. Sentencing criteria require that the courts are to take account of maximum penalties as one among several 
things that they need to take account of—they are certainly not the sole thing they need to take account of—as a 
sign of how seriously the community views that offence, as expressed by this Parliament. It is one of the matters 
that the court takes into account. Expressing the change in the penalty as being a change from 20 years’ 
imprisonment to life imprisonment is a bit misleading, I think, for the ordinary person in the street who might 
reasonably assume that life imprisonment means for the term of someone’s life. There is nothing new about the 
definition of “life” in this piece of legislation. Life imprisonment is not guaranteed to be for life; life 
imprisonment might be for the rest of the person’s natural life, but it also may be the length of the minimum non-
parole period. For example, in the case of murder it is 15 years, at which point an application for parole would be 
considered and may or may not be approved. We say that it is sound policy that the court considers maximum 
penalties as part of what should drive the sentence. It is sound policy that there are minimum non-parole periods, 
but some of the hoopla around the changes to the sentence in this bill might send the community a message that 
there will be certain definitive outcomes in terms of the maximum penalties being applied. That may be the case. 
There may well be some changes to sentencing outcomes; there may well not be, and there certainly will not be 
in every single case, because the court rightfully decides and retains the discretion based on all the facts before it 
and all of the factors it is required to take into account, and that includes, but is not limited to, whatever is the 
maximum sentence.  

The sentencing provisions that we set in Parliament are very important and I think there is no stronger recent 
example to us than that of Saori Jones, who has been spoken about before in this chamber. She was a young 
woman who died a violent death at the hands of her partner in the home she shared with him and their children. 
There is an article in The West Australian today by Amanda Banks, which many people have read, that sets out 
the tragic irony of community outrage about sentencing for graffiti offenders but none for the five-year sentence 
that was handed down to the killer of Saori Jones—her own partner. The issue has been taken up by the 
Women’s Council for Domestic and Family Violence Services, which has raised the issue directly with many of 
us in the house. Today a number of us attended an annual event that is a memorial for those who have lost their 
lives through family and domestic violence. At that function, two things happened, one affirming and the other 
reminding us that we need to be ever vigilant about the laws that we create. The affirming thing was a speech by 
Angela, who stood and told her story as a survivor of family and domestic violence. She has turned her 
experience into a positive one by being the driver of the Funds for Freedom campaign, which raises money for 
women leaving violent homes who need practical assistance with things like getting a new fridge or buying a 
heater for the rental property they might move into after they have to leave the home. She shared her story today 
and it was inspiring, empowering and a message to us all that whatever life deals us, there are ways and means to 
turn that into a positive experience for others.  

The other issue that was mentioned at the memorial today was a petition being circulated by the Women’s 
Council for Domestic and Family Violence Services. People were being asked to sign—in fact, people were 
queuing to sign—a petition that will eventually come before this house. What that petition will ask us to do is 
note that the charge of unlawful assault causing death should not apply in cases in which it can be established 
that there has been a history of physical violence and abuse. The nature of this charge implies that a one-off 
momentary act of violence has caused the death and does not appropriately reflect the history and circumstances 
of the crime. This charge has been laid in cases that concerned the violent deaths of women and children by 
reason of domestic and family violence. The petitioners will request that the Legislative Council urge the 
Attorney General to review the laws pertaining to domestic violence, and in particular section 281 of the 
Criminal Code, to ensure that there is an appropriate legislative framework for cases involving a history of 
violence and abuse.  

I think that is a reminder to us that we need to consider carefully the changes that we make, and act accordingly, 
so that we get the sentencing provisions right. If all we do as a state and a community—by “we”, I mean the 
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government on our behalf—is adjust the sentencing tariff, knowing that the court may or may not apply the 
maximum in that tariff, and if we do not appeal a sentence when on any measure it does not fit the rhetoric that 
went along with, for example, the announcement of this bill, we do not honour those who no longer have a voice, 
like Saori Jones. The risk that more violence would be caused to Saori Jones was predicted by those in the 
women’s refuge who had been looking after her. Her death was the end of a violent and abusive relationship. So 
concerned were the women’s refuge staff who had cared for her that they pushed and pushed the police to go 
back to the family house, after she could no longer be contacted; and they were right. He had hidden her body in 
the house, which he continued to live in with her two children for two weeks after he had brutally killed her. 

We support the bill that is in front of us today. But we note that it has been touted as a kind of silver bullet to 
increase sentences, and there is in fact no guarantee that that will happen in every case. Secondly, we note that 
while there are deaths like those of Saori Jones, and sentences in response that do not reflect the serious repeated 
pattern of premeditated violence that occurred in the lead-up to her death, and no appeal of that sentence, the 
government is sending a mixed message. 

With those comments, I indicate that we will be supporting the bill.  

HON GIZ WATSON (North Metropolitan) [7.51 pm]: I rise to make a few comments about the Manslaughter 
Legislation Amendment Bill 2011. As has been noted, the bill amends the Criminal Code to increase the 
maximum penalty for manslaughter from 20 years’ imprisonment to life imprisonment. The bill also provides 
that in certain cases when dangerous driving results in death, the matter will no longer be able to be dealt with 
summarily in the Magistrates Court but must be dealt with on indictment in the District Court, leading to a 
possible higher penalty. This change will also allow for increased penalties for dangerous driving causing death.  

I now want to make some general observations. Sentencing is the stage in the criminal process that seems to 
attract the most attention and criticism. Criticisms of the justice system have been focused on the sentencing 
system for a while, including tough moves, such as moves to mandatory sentencing provisions; and more 
inclusive approaches, which we support, such as judges explaining verdicts to the public, and the publication of 
judgements by way of summary on websites, or courts issuing press releases.  

However, the primary cause of public disenchantment with sentencing and a particular judge is due to one major 
issue that needs to be identified in this matter, and that is the role that the news media plays in commenting on 
sentencing outcomes. Some interesting work has been done—I have quoted from that in previous speeches, and I 
will not repeat it today—about the public view about whether sentences are appropriate. That work shows that 
there is a direct correlation between the amount of information that the public is provided with, and the view that 
the public takes about sentencing. If the public is provided with what is often a minimum amount of information, 
and often with a particular bias, usually in a media context, the public will tend to be outraged and insist that the 
whole issue of sentencing is unbalanced and call for changes. But if the public is provided with full 
information—indeed, the information that has been provided to the jury or to the court itself—the public will 
more often come to the same conclusion that the sentencing reflects. That is one of the reasons sentencing 
becomes so contentious, because the media tend to focus on particular cases and draw particular conclusions 
from that. It then becomes a highly politicised issue. There is a response that is often described as popular 
punitivism. That basically means let us increase the sentences, let us limit the discretion of the courts and those 
kinds of things. It is seen as being tough on crime and it is seen as being a vote winner in the public eye. 
Whether it actually makes any difference of course is highly questionable.  

The opposition in the other place said that the only way to effectively increase the tariff to manslaughter is to 
persistently argue these cases over and again in the Court of Appeal until the Court of Appeal raises the tariff, as 
it did in the area of armed robbery offences in the 1980s and as it did with drug trafficking cases in the 1970s. In 
most of the cases mentioned in the second reading speech in which the sentences were considered to be 
inadequate, no appeal was entered. Instead, the Attorney General has chosen to introduce this bill as a response. 
It might take a little longer, but that route of using the existing provisions of the Court of Appeal would most 
likely ultimately lead to an adjustment in the tariff anyway.  

I also wanted to raise some observations about whether tougher penalties act to actually deter the further 
commission of crimes. It is worth looking at a recent research paper by the Victorian Sentencing Advisory 
Council that confirmed what we understand. An article published in the Herald Sun on 13 October this year, 
entitled “Doubts on jail’s deterrence”, states — 

JAIL is unlikely to deter crime and could make it worse, a Sentencing Advisory Council study has 
found.  

It was vitally important the gap between perception and fact on sentencing matters be narrowed, 
chairman Prof Arie Freiberg said in its annual report. 
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“The deterrent effect of the criminal justice system generally, and sentencing in particular, seems 
obvious,” he said. 

“Yet the reality is more complex, and the fact that deterrence is one of the primary purposes of 
sentencing does not mean it is effective.” 

Deterrence, with punishment, denunciation, rehabilitation and public protection, is a purpose of 
sentencing. 

Research from the Sentencing Advisory Council was published in April 2011. It reviewed the current empirical 
studies and criminological literature regarding the effectiveness of imprisonment as a deterrent to crime. I again 
quote — 

Deterrence theory is based upon the classical economic theory of rational choice, which assumes that 
people weigh up the costs and benefits of a particular course of action whenever they make a decision. 
Deterrence theory relies on the assumption that offenders have knowledge of the threat of a criminal 
sanction and then make a rational choice whether or not to offend based upon consideration of that 
knowledge. 

Rational choice theory, however, does not adequately account for a large number of offenders who may 
be considered ‘irrational’. Examples of such irrationality can vary in severity—there are those who are 
not criminally responsible due to mental impairment, those who are drug affected or intoxicated and 
those who simply act in a way that is contrary to their own best interests. Research shows that the 
majority of offenders entering the Victorian criminal justice system have a history of substance use that 
is directly related to their offending. 

The report concluded on page 23 — 

The evidence from empirical studies suggests that the threat of imprisonment generates a small general 
deterrent effect. However, the research also indicates that increases in the severity of penalties, such as 
increasing the length of imprisonment, do not produce a corresponding increase in the general deterrent 
effect.  

… 

The research shows that imprisonment has, at best, no effect on the rate of reoffending and is often 
criminogenic, resulting in a greater rate of recidivism by imprisoned offenders compared with offenders 
who received a different sentencing outcome. Possible explanations for this include: prison is a learning 
environment for crime, prison reinforces criminal identity and may diminish or sever social ties that 
encourage lawful behaviour and imprisonment is not an appropriate response to the needs of many 
offenders who require treatment for the underlying causes of their criminality (such as drug, alcohol and 
mental health issues). Harsh prison conditions do not generate a greater deterrent effect, and the 
evidence shows that such conditions may be criminogenic. 

On the same page, the report also makes a comment on lengthy sentences — 

Imprisonment has its place in the criminal justice system. Lengthy terms of imprisonment may be 
justified to achieve the purposes of punishment and denunciation, to protect the community by the 
incapacitation of an offender or to provide time for rehabilitative treatment.  

So, locking someone up just because, according to some poll, life imprisonment is considered to be the right 
thing by the majority of people, would not meet these criteria, for example. This bill has not been without its 
critics. It is worth noting an article in The West Australian on 21 October this year headed “Lawyers attack 
tougher sentences”. I quote —  

The legal profession yesterday criticised the Government’s introduction of life sentences for 
manslaughter, saying the crime was far less serious than murder and judges already had the power to 
impose 20-year sentences. 

WA Law Society president Hylton Quail said he was concerned that Attorney-General Christian Porter 
had decided to toughen sentences after speaking to victims’ families, labelling law reform on the back 
of difficult cases “very problematic”. 

And we have seen that time and again in this Parliament. It has raised a question for me about whether there was 
any consultation on this bill beyond consultation with the victims in this particular circumstance. 

The second reading speech indicated to the house that this change in the penalty for manslaughter will bring 
Western Australia into line with other Australian states. We would suggest that if anything needs to be brought 
into line with other Australian states, it is clearly the purpose of sentencing that is still not reflected in WA law. 
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Although Victoria is specific on the purpose of sentencing in its Sentencing Act, such clear guidance is missing 
in Western Australia. It is worth looking at section 5 of the Victorian Sentencing Act, which sets out some 
specific purposes for sentencing. They are: just punishment, which is to punish the offender to an extent and in a 
way that is just in all of the circumstances; deterrence, which is to deter the offender or other people from 
committing offences of the same or a similar character; rehabilitation, which is to establish conditions that the 
court considers will enable the offender’s rehabilitation; denunciation, which is to denounce the type of conduct 
engaged in by the offender; community protection, which is to protect the community from the offender; and a 
combination of two or more of these purposes. It is worth noting that the satisfaction of community sentiment on 
whether a dangerous driver comes off lightly is not a valid purpose under the Victorian Sentencing Act. 

In Western Australia the principle of sentencing outlined in section 6 of the WA Sentencing Act states — 

(1) A sentence imposed on an offender must be commensurate with the seriousness of the offence. 

(2) The seriousness of an offence must be determined by taking into account — 

(a) the statutory penalty for the offence; and 

(b) the circumstances of the commission of the offence, including the vulnerability of any 
victim of the offence; and 

(c) any aggravating factors; and 

(d) any mitigating factors. 

Again, it is worth noting that the community perception about the punishment that is warranted is not a principle 
in the WA Sentencing Act. I think it is worth reflecting that if we had words more similar to those in the 
Victorian Sentencing Act, we might have some different outcomes in reducing reoffending behaviour, because 
those purposes are clearly established in that Sentencing Act. 

In 2005, the Mahoney inquiry into the management of offenders in custody made a recommendation on how to 
deal with the public outcry in cases related to the prison system. This recommendation would be equally valid in 
dealing with the outcry about sentencing. Recommendation 147 of the Mahoney report states — 

To avoid inadvisable political responses to media pressure, the Department should develop a 
protocol similar to the Western Australia Police Service, to ensure that information provided to 
the media about offenders, or incidents involving offenders: 

- is complete and accurate; 

- is provided in a timely manner; and 

- preserves the rights to privacy of those involved, including victims, offenders and departmental 
officers.  

It is worth considering whether a similar approach might be more constructive if the government would take that 
sort of approach in providing information about sentencing.  

The bill amends the Road Traffic Act 1974 in response to community sentiment following verdicts of relatively 
short sentences in a case in which a person died following a road accident. In the ACT, my colleagues recently 
voted against doubling the maximum penalty for dangerous driving, and a media release on 27 October 2011 
titled “Sentencing Changes Lack Evidence” reads — 

“The Government provided no evidence to show what impact doubling maximum jail sentences would 
have,” Shane Rattenbury MLA, ACT Greens Attorney Generals spokesperson said. 

“Sentencing law is complex and any proposed reforms need a considered approach which is supported 
by evidence. 

… 

“For example, in the early 2000’s Victoria achieved a twenty seven percent reduction in fatal crashes 
through improved use speed cameras to deter dangerous drivers. The National Road Safety Strategy 
cites this as a successful example of how to more effectively use penalties rather than simply increasing 
the level of punishment.  

In our view, the minister has failed to demonstrate how the increase in penalties will contribute to road safety 
when such a measure is not even included in the Towards Zero road safety strategy from the Office of Road 
Safety. It is not something that it sees as improving road safety.  
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In the second reading speech the parliamentary secretary referred to several cases in which there had been 
relatively short sentences following a guilty plea to manslaughter. Many of these offenders are up for parole 
soon, and all of these cases have been subject to extensive reports in the media. The second reading speech 
alleges that sentences handed down do not reflect community sentiment and therefore the law needs to be 
changed to respond to that community sentiment. We are of course sensitive to the impact of crime on the 
victims and their families, especially when the crime results in the death of an innocent third party, but we are 
very cautious of the need to change the current system. There is still a big difference between murder and 
manslaughter, and this should be reflected in law.  

Guidelines for sentencing of murder and manslaughter are contained in chapter 7 of the 2007 Law Reform 
Commission’s report, “Review of the Law of Homicide”. The Law Reform Commission did not recommend the 
changes that are proposed in the bill that we are dealing with today. The commission considered whether the 
penalty for manslaughter should be increased, and it came to the conclusion that an increase was not warranted. 
The report reads — 

Overall, the Commission has concluded that the changes to the substantive law of homicide do not 
demand an increase to the maximum penalty available for manslaughter.  

Recommendation 45 of the report addressed the issue of community understanding of sentencing practices as 
follows —  

Improving public understanding and awareness of sentencing practices for homicide in Western 
Australia  

1. That the Attorney General consult with the Chief Justice, other judicial officers, and relevant 
organisations and individuals to determine the most appropriate body to undertake the 
responsibility for improving public understanding and awareness of sentencing practices for 
homicide in Western Australia.  

2. That the Attorney General ensure that there is a designated body to monitor sentencing 
practices for homicide offences; collect, disseminate and analyse sentencing data in relation to 
homicide; publish reports; and provide easily accessible information to the public and to the 
judiciary. 

That again raises a question with me. The Greens like legislation to be based on evidence and recommendations 
from bodies such as the Law Reform Commission of Western Australia; they do an excellent job. My question is 
whether the Attorney General considered an increase in penalty in the light of recommendation 45 in the Law 
Reform Commission’s report? Why does the Attorney General consider that increasing the penalty for 
manslaughter is warranted, given the considered view of the Law Reform Commission? Further, has the 
Attorney General taken any steps to implement recommendation 45, which I have just read out and which offers 
an alternative approach to dealing with community perceptions about sentencing? 

The final comment I will make on the bill is that we will not oppose it. We will support it because it still leaves 
the sentencing principle unchanged. A sentence imposed on an offender must be commensurate with the 
seriousness of the offence and a judge will continue to have wide discretion as to what the appropriate sentence 
will be for any particular offence. In that respect, the changes do not offend the ability of a judge to exercise that 
discretion. Nevertheless, we have serious concerns that increasing the maximum penalty for manslaughter from 
20 years to life imprisonment will not achieve the outcome that the government claims it will and that this is 
simply another of the government’s populist tough-on-crime gestures, which does not go to the heart of the 
problem with sentencing. We suggest that the government might be better advised to look at and follow the 
recommendations of the Law Reform Commission. 

HON PETER COLLIER (North Metropolitan — Minister for Energy) [8.12 pm] — in reply: I thank Hon 
Sue Ellery and Hon Giz Watson for their indications of support for the Manslaughter Legislation Amendment 
Bill 2011. Essentially, we are increasing the maximum penalty for manslaughter from 20 years to life 
imprisonment and amending the Road Traffic Act to provide that when death results from dangerous driving, 
dangerous driving matters can no longer be heard summarily in the Magistrates Court but must instead be heard 
in the District Court. We all understand that. I appreciate Hon Sue Ellery’s concern and concur with her that this 
bill is no silver bullet. That probably will be understood. However, it does provide an opportunity to extend the 
term of imprisonment if it is deemed appropriate. I agree with the Leader of the Opposition, and the case that she 
mentioned was tragic. I understand the points Hon Giz Watson made. The government consulted with the Law 
Society of WA, the Department of Transport, WA Police, the Western Australian Bar Association and the heads 
of jurisdiction. No-one has written to say that the penalty is too harsh. I am sure that those organisations, as is 
usual, had the opportunity to provide that type of feedback but no-one has provided such feedback. 
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The Attorney General has noted that increasing the statutory maximum from 20 years to life imprisonment 
ensures that in the worst possible cases a statutory maximum can be accessed because section 6 of the 
Sentencing Act states that one specific factor that the court is to take into account when sentencing is whether 
there is any chance that the statutory maximum penalty will be imposed; therefore, increasing the statutory 
maximum should increase the operative sentence. 

Hon Giz Watson also requested some information on why some manslaughter appeals were not pursued by the 
Director of Public Prosecutions. I will not actually read what it says; I will just explain the situation with the 
appeals process. Appeals are not pursued unless a sentence is manifestly inadequate, because the appeal would 
not otherwise be successful.  

Hon Giz Watson: That’s my point. That would imply that the sentences were adequate. 

Hon PETER COLLIER: Potentially, yes.  

Hon Giz Watson: Well.  

Hon PETER COLLIER: One of the benefits of this is that it will alter the appropriate sentencing range, thereby 
increasing the prospect of grounds for an appeal existing. I understand where the member is coming from as 
well. Was there anything else that Hon Giz Watson asked for? 

Hon Giz Watson: The law reform report—we will just ignore those; it is all right! 

Hon PETER COLLIER: Did the member want to quickly go into committee? No. I apologise to Hon Giz 
Watson, but I thank her very much for her indication of support, and perhaps we might have a chat behind the 
Chair afterwards or something and hopefully identify some of those issues. Having said that, I move that the bill 
be now read a second time.  

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Peter Collier (Minister for Energy), and passed. 
 


